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ADVISORY OPIMONS 

b p o &  grant of exclusive right to ofler r a d i o l o e  a t  
a hospital would not violate the m\C Ac& [833 CKK)3,Burn-
lram Haspztal j 

February 24, 1983 

mission would be violated if Bumham, acting pursuant to the eon-

Burnham offers to the public are diagnostic radiology services. The 
hospital owns radiology laboratory facilities and employs approxi- 
mately 20 radiology technicians. Throughout its history,Burnhano 
haa provided radiology eerviceseither through a radiologist employed 
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cian and the patient, with payment usually made by an insurer Some 
murt decisions suggest that in analyzing exclusive contracts the pa-
tient should be considered the buyer and the hospital and the physl- 
cian group the sellers of the service in question.2 Another court has 

antitnrst analysis should be flexible enough realistically to take into 
account the impact of thm contracts on hospitals, physicians, and 
ptients.  

An exclusive contract for radiology services can Rave both procorn-
petitive and anticompetitive aspects. The contract grants exclusivity 
within the hospital to a particular radiologist or group of radiologists 
and thereby Limits the ability of the patient and the attendmg physi- 
cian to choase among competing radiologists. It may a h ,  if radiole 
gists contract in groups, make it more difficult for individual 
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bed, a hospital is better able to cmpete  with other hospitals. sionals. Although radio]( 
Hospitals must assure that radiology servicesareavailable asneed- other and facilit; 

ed and of acceptable quality if they are to attract attending physicians 	 j l ~not a sufficient basis fc 
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power of the hoepital in question; the purpose of the contract; ite 
duration; the manner in which the decision war, made to uee an exclu-
sive arrangement; and the procompetitive benefits of the contract. 
T h w  courts have not found that the exclusive contracts considered 
had significantly anticompetitive effects, and they have found that 
the contracts resulted in significant competitive benefita to thehospi-

One recent decision, however, held that an exclueive contnict for 
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sionals. Although radiology services are physidly separable from 
other services and facilities supplied by Burnham, mere separability 
is not a sufficient basis for characterizing an arrangement as a tie-in. 
Instead, the function ofthe aggregation must be examined to see if the 
restraint represents the forced purchase of a mond distinct commodi- 
ty to leverage power from one market to another in order to avoid 

of quality and service in its radiology department, according to the 
submission. Using a form of vertical integration to combine function- 
ally related services, the hospiLal is apparently seeking to bprove the 
m a y  of health care services that it offers to the public. Moreover, the 
~ a a elaw indicates that no tie-in should be found to exist where, as 
here, the hospital derives no direct or exploitative frnancial benefit 
from requiring that all diagnostic radiology services in the hospital be 
provided by a particular group of physicians.8 In short, the contract 
is not the type of pernicious, naked restraint of trade to which the per 

arrangement, Lhat should be judged under the rule of 

and among hospitals are on bal-
relevant to the analysis include 

volved in the contract, the pu 

Based on the information available to the ammission, it does not 
"appear on balance that Burnham's adherence to its contract with 
Prairie Professionals would violate the Federal Trade &mission 
Act or any other law enforced by the Commission. You report that the 
contract was intended to, and does, facilitate emcient operation of the 
radiology department. The Commission understands that the decision 
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to enter into the contract, and thus to deny radiology privileges to 
other physicians, was made unilaterally in the interest of the hospl- 
tal,and was neither coerced by members of the medical staff nor 
taken in furtherance of a combination between the hoaspital and the 
medical st& or any of its members to restrain competition among 
physicians. Burnhm compe(eij with at  least thrw other hospitals, 
and does not occupy a dominant mit ion in the market. It k not s 
unique facility. Tlhe contract hsr~ an h i t i d  Cem of three yeam vi.itk 
one-year extensions thereaRer, and is terninable on ltlOdays notice 
by either party. Thus, opportunities for competition among radiology 
groups to secure the contract are preserved, and there is evidence that 
some competition for contracts does occur. In addition, radiology can 

cticed to a t  least sorne extent on an outpatient basis, and Cham- 
-Urbana radiologists apparently have sorne a c m  to hospitals 
surrounding area. In addition, there is no reason to believe that 

effectuation of the contract would result in higher prices for radiology 
services. Based on these factors, it appears that the contract does not 
unreasonably restrict competition among radiologists and that it may 
facilitate competition among hospitals. 

Based on its understanding of the facts sunoundrng the decision to 
enter into the exclusive contract and the planned denial to other 
applicants of the right to practice radiology in the hospital, punsuant 
to that contract, as those facts are outlined above and further d 
in your submission, it is the &mission's opinion that Bu 
Hospital's adherence to its grant Professionals of the exclu- 
sive right to offer radiology senti hospital would not violate 
the Federal Trade Conomission Act or any other statute enforced by 
the &mmission.ll 

This advisory opinion, like all those issued by the Connmission, is 
limited to the proposed condu in the petition being consid-
ered. Because by necessity it factual representations by 
the hoepital, it does not constitute approval of action taken by the 
hospital on any specific application for privileges that may become 
the subject of litigation before the Commission or any court,when 
those facts may be controverted. The conclusions stated in this letter 
are based on the Commission's understanding of present market con- 
ditions in the Champaign-Urbana area and in the health care field 
generally. The Commission retains the right to reconsider the ques- 
tions involved or to rescind or revoke its opinion if the public interest 
so requires in accordance with Section 1.3(b)of the Rules of Practice. 

By direction of the Commission. 
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linois. Non-radiologists practicing as members of Christie Clinic also I 

hold privileges at  Burnham Hospital. By a separate contract, which 
preceded and is unrelated to the exclusive contract that is pertinent 
to this request, Christie Clinic has installed a full body CT scanner the 
Clinic owns a t  Burnham Hospital. Wlrsuant to that separa 
ment, ehristie ainic receives a percenLage of revenuw a & ~  
to use of the GT scanner, and limits the physicians who may 
CT scanner to certain specified radiologists and neurologists. 

The Hospital believes that the exclusive contrgct with Prairie 
Pmfe88ionals is in the Hospital's economic interest, and that it irn-
proves the quality of services provided at the Hospital. S p e c i f ~ d y ,  
the contract creates cost efficiencies in procuring radiological services 
for its patients, operating and maintaining its equipment, and super- 
vising its radiology technicians. 

A fomer employee of Prairie h f e s s i o n b  has requested that the 
Hospital pemit  hins to use the Hospital" quipment and render 
radiologid sewices ta in-patients, notwiths-ding the Hwpita19g 
exclusive agreement with the phpician group. The physician with- 
drew from practice and resigned from Prairie Professionals due to 
disability. He retains privileges a t  Burnharn Hospital and recently 
sought permission from the Hospital to rea&ivate his practice. The 
Hospital would like to adhere to its exclusive mntract with the physi- 
cian group and deny this physician access to its radiological facilities 
for that reason. 

In addition to Burnharn Hospital, three other general, ac 
hospitals serve the same area (Champaign-Urbana, Illino 

Force base of that name, has 55 beds). Without considering these 
hospitals that serve specific patient populations, Burnham Hospital 
has about 26 percent of the hospital beds in the relevant geographic 

Burnhm offers no facilities or services not available at  one or more 
of the other area hospitals. Both Carle Foundation Hospital and Burn- 
ham Hospital have full body GT scanners (the one at Burnham being 
owned by Christie Clinic, rather than the Hospital). Both Carle Foun- 
dation Hospital and Mercy Hospital offer therapeutic radiological 
services that are not available at Burnham Hospital. Mercy Hospital 
and Gole Hospital arebelieved to have exclusive contracts for radiolo- 
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