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in FPR Subpart 1-15 by an audit per
formed by the Government, and the 
contractor agrees to make all of its 
accounts, books, records and other ap
propriate documents available to the 
Government for the purposes of such 
audit." 
The trial court correctly held that this 

paragraph authorizes access to all of 
UFC's accounts, books, records and other 
appropriate documents. 

The contract also included an audit
price adjustment clause in Amendment 
4. It reads: 

"a. This clause shall become opera
tive only with respect to any change or 
other modification made pursuant to 
one or more provisions of this contract 
which involves a price adjustment in 
excess of $100,000 that is not based 
on adequate price competition, estab
lished catalog or market prices of com
mercial items sold in substantial quan
tities to the general public, or prices 
set by law or regulation. 

"b. For purposes of verifying that 
cost or pricing data submitted in con
j unction with a contract change 
or other modification involving an 
amount in excess of $100,000 are ac
curate, complete, and current, the 
Contracting Officer, the Comptroller 
General of the United States, or any 
authorized representative, shall, until 
the expiration of three years from the 
date of final payment under this con
tract, have the right to examine those 
books, records, documents and other 
supporting data which will permit ade
quate evaluation of the cost or pricing 
data submitted, along with the com
putations and projections used therein, 
which were available to the Contractor 
as of the date of execution of his 
Contractor's Certificate of Current 
Cost or Pricing Data." 

Amendment 4 made some substantial 
changes in the vehicles to be produced 
which would result in an adjustment of 
the price in excess of $100,0::>0. Thus the 
audit-price adjustments paragraph has 
meaning in this case. 

[7] Appellants in a sense recognize 
this because they do not contend that the 
right to examine is not granted by this 
section. They say that the right is open 
for three years from the date of the final 
payment and since final payment has not 
been made that the right claimed under 
this paragraph has not begun to run. 
This is too restrictive a reading of the 
clause. The cost or pricing data could 
be examined at any time up to three 
years from the date of final payment. 
Without the examination, the amount of 
the final payment could be difficult, if 
not impossible, to determine. We believe 
this clause also gives the right to ex
amine the books and records. 

It is unnecessary to examine the other 
contractual provisions relied upon by the 
trial court. The contract as amended 
contained ample provision for the court's 
order, and it is affirmed. 
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with interstate sale of encyclopedias. The 
Court of Appeals, Staley, Circuit Judge, 
held that where Commission found that 
petitioners' advertisements misled and 
falsely represented that an encyclopedia 
would be delivered to prospective pur-
chasers for a five-day free examination 
without any further obligation, language 
of cease and desist order prohibiting peti
tioners from using a sales plan, scheme 
or device wherein false, misleading or 
deceptive statements or representations 
were made in order to obtain prospects 
for sale of merchandise or services bore a 
reasonable relationship to unlawful prac
tices found to exist by Commission, and 
order was not too broad and too general
ized, and further held that modification 
of a paragraph in the order was proper, 
where modification effectively accom
plished Commission's main purpose of 
assuring that petitioners' salesmen were 
made aware of terms of order, while at 
same time, avoided suspicion of possibly 
impinging upon legal rights of defend
ants and their salesmen. 

Order enforced as modified. 

1. Trade Regulation <i::>834 
When breadth of a cease and desist 

order of Federal Trade Commission is at-
tacked, question on review is whether 
Commission chose a remedy reasonably 
related to violations which it found. 

2. Trade Regulation <i=>sl1, 884 
When considering whether a cease 

and desist order of Federal Trade Com
mission is too broad, it must be kept in 
mind that Congress has placed respon
sibility for fashioning orders upon Com
mission and such responsibility includes 
prevention of illegal future practices. 

3. Trade Regulation cg:::,512 
Federal Trade Commission's discre

tion in cases involving false, deceptive 
and misleading advertising is at least as 
wide as that permitted in situations con
cerning illegal commission reductions, in
asmuch as the well-being of innumerable 
members of our society has been, and 
must continue to be, protected by vigor-

ous, though judicious, exercise of Com
mission's expertise in evaluating impact 
and meaning of sophisticated advertise
ments and their capacity to deceive or 
mislead. Federal Trade Commission Act, 
§ 5, 15 U.S.C.A. § 45. 

4, Trade Regulation (cl:::;>812 
Where Federal Trade Commission 

found that petitioners' advertisements 
misled and falsely represented that an 
encyclopedia would be delivered to pro
spective purchasers for a five-day free 
examination without any further condi
tion, obligation or requirement, language 
of cease and desist order prohibiting peti
tioners from using, in any manner, a 
sales plan, scheme or device wherein 
false, misleading or deceptive statements 
or representations were made in order to 
obtain leads or prospects for sale of mer
chandise or services bore a reasonable 
relationship to unlawful practices found 
to exist by Commission, and order was 
not too broad and too generalized. Fed
eral Trade Commission Act, § 5, 15 U.S. 
C.A. § 45. 

5. Trade Regulation <C:>812 
Modified paragraph of cease and de

sist order issued against petitioners 
found to have been engaged in false and 
misleading advertising requiring them to 
deliver a copy of the order to all present 
and future salesmen engaged in sale of 
their products and to secure from each 
salesman a signed statement acknowledg
ing receipt of order effectively accom
plished Commission's main purpose of as-
1:iuring that petitioners' salesmen were 
made aware of terms of order, while at 
same time, avoided suspicion of possibly 
impinging upon legal rights of petition
ers and their salesmen. Federal Trade 
Commission Act, § 5, 15 U.S.C.A. § 45. 

Theodore R. Mann, Goodis, Greenfield, 
Narin & Mann, Philadelphia, Pa. (James 
M. Carter, Philadelphia, Pa., on the 
brief), for petitioners. 

Charles C. Moore, Jr., Federal Trade 
Commission, Washington, D. C. (James 
Mel. Henderson, Gen. Counsel, J.B. 'l'ru-
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ly, Asst. Gen. Counsel, Federal Trade 
Commission, on the brief), for repond
ents. 

Before HASTIE, Chief Judge, and 
STALEY and SEITZ, Circuit Judges. 

OPINION OF THE COURT 

STALEY, Circuit Judge. 
This case is before the court upon a 

petition to review a cease and desist or
der of the Federal Trade Commission. 
The order was issued at the conclusion of 
an administrative proceeding held pur
suant to a complaint charging petition
ers, Consumers Products of America, 
Inc., Eastern Guild, Inc., Keystone Guild, 
Inc., and four individuals, Nat Loesberg, 
Jack Weinstock, Jack Gerstel, and Louis 
Tafler, with violating § 5 of the Federal 
Trade Commission Act, 15 U.S.C. § 45, 
by engaging in unfair and deceptive acts 
and practices and unfair methods of com
petition in connection with the interstate 
sale of encyclopedias. 

I. The evidence shows that petitioners' ad
vertisements of World Wide Encyclo
pedia (a set purchased by petitioners for 
about $4.00 and advertised and so!ll in 
all cases for $9.95), were made for the 
purpose of obtaining the names and 
addresses of people who were interested 
in the purchase of nn encyclopedia prin
cipally for the use of school age children. 
When the prospective buyer filled out 
the coupon and sent it to petitioners' 
place of business, the encyclopedia was 
not mailed out, instead, a salesman called 
upon the prospective customer, demon
strated at the most one copy of the 
World Wide Encyclopedia, and quickly 
introduced the purchaser to the more 
expensive N2w Standard Encyclo11edia (a 
set which was not advertised and which 
was purchased by petitioners for $25 
and sold at prices ranging from $129 
to $159). The salesman then exerted 
every possible effort to sell the New 
Stnndarrl Encyclopedia. 

In the words of the hearing examiner: 
"This is nothing more than an age old 
bait and switch operation with the ad
vertisement of the ,vorld ,vide Encyclo
pedia being the bait to get the prospec
tive purchaser's name and address and 
thereafter switch him to the New Stand
ard Encyclopedia." 

2. These paragraphs require petitioners to 
cease and desist from: 

Aside from its basic finding that peti
tioners were engaged in bait-and-switch 
advertising,1 the Commission also found 
that advertisements of petitioners misled 
and falsely represented: that an ency
clopedia will be delivered to prospective 
purchasers for a five-day free examin
ation without any further condition, ob
ligation or requirement; that the offer 
in the advertisements is limited to and 
expires within ten days; that a diction
ary is "free" and is delivered to and may 
be retained by all prospective purchasers 
without charge, condition or obligation 
other than as set forth in the advertise
ment; and that through use of the trade 
name "Educational Foundation" petition
ers operate a non-profit organization en
gaged in educational work. Paragraphs 
4, 5, 6, and 8 of the Commission's order 
specifically enjoin petitioners from con
tinuing the above-mentioned misrepre
sentations,2 and with the exception of a 
non-meritorious challenge to paragraph 

"4. Rupresenting, directly or indirect
lr, that said merchandise will be de
livered to prospective purchasers for 
a five-day free examination or for any 
other period of time without clearly 
and conspicuously revealing all of the 
conditions, obligations or requirements, 
pertaining to said offer. 
"5. Representing, directly or indirect
ly, that any merchandise is "free" or 
is delivered to or may be retained by 
purchasers or prospective purchasers 
without clearly and conspicuously re
vealing all of the terms, conditions or 
obligations necessary to the receipt and 
retention of said merchandise. 
"6. Representing, directly or indirect
ly, that any offer is limited as to time, 
provided, however, that it shall be n 
defense in any enforcement proceeding 
instituted hereunder for [petitioners] 
to establish that such time restriction 
or limitation was actually imposed and 
in good faith adhered to by [petition
ers]. 

* * * * * 
"8. Using the trade name 'Eilucational 
Foundation' in connection with [peti
tioners'] entertirises or representing, in 
any other manner, that [petitioners] 
operate any nonprofit organization en
gaged in educational work." 
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8,3 petitioners do not object to this por-
tion of the order. What they do vigor-
ously oppose, however, is paragraph 1 of 
the order requiring them to forthwith 
cease and desist from: 

"Using, in any manner, a sales plan, 
scheme or device wherein false, mis
leading or deceptive statements or rep
representations are made in order to 
obtain leads or prospects for the sale 
of merchandise or services." 

It is urged by petitioners that this par
agraph is too broad and too generalized 
because the only false, misleading or de
ceptive statements found by the Commis
sion to have been made to obtain leads 
or prospects are those which are specific
ally covered by paragraphs 4, 5, 6, and 8 
of the order. Thus, it is argued, if para
graph 1 is intended to refer to those 
particular statements, it is mere surplus
age and therefore unnecessary, but if it 
is intended to cover something broader 
than that, it is improper and potentially 
may subject petitioners to contempt cita
tions without benefit of the kind of ad
ministrative hearing to which they are 
entitled under the Act. 

[1, 2] The Supreme Court of the 
United States has held that when the 
breadth of the Commission's order is at
tacked, the question on review is whether 
the Commission chose a remedy "rea
sonably related" to the violations which 
it found. See, e.g., F. T. C. v. Ruberoid 
Co., 343 U.S. 470, 473, 72 S.Ct. 800, 96 
L.Ed. 1081 (1952); Jacob Siegal Co. v. 
F. T. C., 327 U.S. 608, 611-613, 66 S.Ct. 
758, 90 L.Ed. 888 (1946). When consid
ering this question, it must be kept in 
mind that Congress has placed the re
sponsibility for fashioning orders upon 
the Commission, F. T. C. v. National 

3. Petitioners disagree with the Commis
sion's finding that use of the term "Edu
cational Foundation" has a tendency and 
capacity to mislead the public. The 
Commission fully agreed with the hear
ing examiner's conclusion that petition
ers' use of this term "clearly imports 
that the [petitioners] arc engaged in 
some sort of non-profit operation" when 
they are, in fact, in business strictly 

Lead Co., 352 U.S. 419, 429, 77 S.Ct. 
502, 1 L.Ed.2d 438 (1957); F. T. C. v. 
Cement Institute, 888 U.S. 683, 726, 68 
S.Ct. 798, 92 L.Ed. 1010 (1948), and this 
responsibility necessarily includes the 
prevention of illegal future practices. As 
stated by the Court in F. T. C. v. Ruber
oid Co., supra at 343 U.S. 478, 72 S.Ct. 
808: 

" * * * In carrying out this func
tion the Commission is not limited to 
prohibiting the illegal practice in the 
precise form in which it is found to 
have existed in the past. If the Com
mission is to attain the objectives Con
gress envisioned, it cannot be required 
to confine its road block to the narrow 
lane the transgressor has traveled; it 
must be allowed effectively to close all 
roads to the prohibited goal, so that 
its order may not be by-passed with 
impunity. * * * " 
An example of the latitude permitted 

the Commission in fashioning cease and 
desist orders, ap~ears in the case of F. 
T. C. v. Henry Broch & Co., 868 U.S. 360, 
82 S.Ct. 431, 7 L.Ed.2d 358 (1962). 
There the Commission found that Broch, 
a broker selling food products for many 
seller principals, had violated § 2(c) of 
the Clayton Act by reducing the commis
sion that Canada Foods, Ltd., a processor 
of apple concentrate, ordinarily paid him, 
in order to make possible Canada Foods' 
acceptance of an offer from J. M. Smuck
er Co. to buy an unusually large quan
tity of apple concentrate at less than 
Canada Foods' established price. Para
graph 1 of the Commission's order pro
hibited Broch from repeating his illegal 
practice in connection with sales for 
Canada Foods, or for "any other seller 
principal," to Smucker, or "to any other 
buyer." Broch argued that this para-

for profit. We think there is a basis 
for the Commission's finding in this re
gard, and therefore it will not be dis
turbed. Cf. F. T. C. v. Mary Carter 
Paint Co., 382 U.S. 46, 48-49, 86 S.Ct. 
219, 15 L.Ed.2d 128 (1965); Carter 
Products, Inc. v. F. T. C., 323 F.2d 
523, 528 (C.A.5, 1963); Perloff v. 
F. T. C., 150 F.2d 757, 759 (C.A.3, 
1945). 
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graph was too broad in its application to 
sales from all seller principals to all buy
ers because the order was based only 
upon findings limited to an asserted il
legal payment from Canada Foods to 
Smucker. The Court, however, saw no 
merit in this argument, stating: 

"* * ic- The Commission has a 
wide discretion to formulate a remedy 
adequate to prevent Broch's repetition 
of the violation he was found to have 
committed. See Jacob Siegel Co. v. 
Federal Trade Comm., 327 U.S. 608, 
611-612, 66 S.Ct. 758, 759-760, 90 L. 
Ed. 888. We cannot say that the Com
mission exceeded its discretion in ban
ning repetitions of Broch's violation 
in connection with transactions involv
ing any seller and buyer, rather than 
simply forbidding recurrence of the 
transgression in sales between Canada 
and Smucker. * * * " 368 U.S. at 
364, 82 S.Ct. at 433. 

[3] We think the Commission's dis
cretion in cases involving false, deceptive 
and misleading advertising is at least 
as wide as that permitted in situations 
concerning illegal commission reductions. 
See F. T. C. v. Colgate-Palmolive Co., 
380 U.S. 374, 85 S.Ct. 1035, 13 L.Ed.2d 
904 (1965). For, in our judgment, the 
well-being of innumerable members of 
our society has been, and must continue 
to be, protected by vigorous, though ju
dicious, exercise of the Commission's ex
pertise in evaluating the impact and 
meaning of sophisticated advertisements 
and their capacity to deceive or mislead. 
Cf. Doherty, Clifford, Steers & Shen
field, Inc. v. F. T. C., 392 F.2d 921 (C.A. 
6, 1968); Erickson v. F'. T. C., 272 F.2d 
318 (C.A. 7, 1959), cert. denied, 362 U.S. 
940, 80 S.Ct. 805, 4 L.Ed.2d 769 (1960). 
In Erickson v. F. 'f. C., supra, the Court 

4. As for petitioners' fear of a possible 
contempt proceeding, the Supreme Court 
pointed to the solution in F. T. C. v. 
Colgnte-Pnlmolive Co., 380 U.S. 37--l, 304, 
85 S.Ct. 1035, 1047, 13 L.1Dd.2d 004 
(1965), noting: 

" • • * If, howevnr, n situation 
nrises in which respondents al'e sin
cerely unable to determin,; whether a 
proposed course of action would vio-

of Appeals for the Seventh Circuit was 
prese!1ted with a problem very similar to 
the one before us. There the Commis
sion found that petitioner falsely repre
sented and advertised that he could, with
out qualification, through the use of his 
preparations and method of treatment 
cause, among other things, new hair to 
grow on hairless heads. The court up
held the Commission's findings, but the 
petitioner argued that the facts as found 
would not support the Commission's or
der prohibiting the advertising "of any 
other preparations for use in treatment 
of hair and scalp conditions." The Court 
rejected this contention, holding that the 
above-quoted portion of the order related 
to the false representations contained in 
petitioner's advertising, and agreed with 
the Government's claim that " ' [ u] nless 
the Commission's order is broad enough 
to cover all preparations petitioner need 
only change the formula of his present 
preparations and continue to engage in 
the same false and deceptive practices 
condemned by the Commission.' " 272 
F.2d at 322. 

[4] We think that this reasoning ap
plies with equal force to the order in the 
instant case, and that paragraph 1 of the 
order does indeed have a "reasonable re
lationship" to the unlawful practices 
found to exist by the Commission. Were 
it not for this paragraph, petitioners 
could feel free to merely "change the 
formula" of their false, misleading and 
deceptive statements, and continue to 
deceive the public as they had before. 
Under the circumstances, we do not think 
that it is asking too much of petitioners 
to require them to simply tell the truth 
in their advertisements and oral repre
sentations.4 As stated by Mr. Justice 

late the present order, they can, by 
complying with the Commission's rules, 
oblig1, tlrn Commission to give them 
definitive udvicc us to whether their 
proposed uclion, if pursued, would 
constitute eomplinnce with the orrler." 
If petitioners fail to avuil themselves 

of- this procerlure. um] the Commission 
suspects n violation of puragraph 1 of 
the order, petitionnrs will have ample 

https://L.1Dd.2d
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Clark in F. T. C. v. National Lead Co., 
352 U.S. 419, at 431, 77 S.Ct. 502, at 510, 
1 L.Ed.2d 438, "[petitioners] must re
member that those caught violating the 
Act must expect some fencing in." 

Petitioners next object to the wording 
of paragraph 10 of the Commission's or
der requiring them to obtain from pres
ent and future salesmen an agreement 
"to abide by the requirements of said 
order and to refrain from engaging in 
any of the acts or practices prohibited by 
said order ; and for failure so to do, 
agreeing to dismissal or to withholding 
of commissions, salaries and other remu
nerations." 

The Commission, in its supplemental 
brief filed after oral argument, has in
formed the court that it would agree to 
a modification of paragraph 10 which 
would require petitioners to merely: 

"* * * deliver a copy of this or
der to cease and desist to all present 
and future salesmen or other persons 
engaged in the sale of [petitioners'] 
products and * * * secure from 
each salesman or other person a signed 
statement acknowledging receipt of 
said order." 

[5] In light of this development, it is 
unnecessary for us to take up the objec
tions lodged by petitioners against the 
initial paragraph 10. We think that the 
modified paragraph effectively accom
plishes the Commission's main purpose of 
assuring that petitioners' salesmen are 
made aware of the terms of the order, 
while at the same time, it avoids the sus
picion of possibly impinging upon the 
legal rights of petitioners and their sales
men. The modification, therefore, is ap
proved. 

We have carefully considered petition
ers' remaining contentions, but we deem 
them all to be so lacking in merit that 
further discussion is unwarranted. Ac
cordingly, the Commission's order, as 
modified will be enforced. 

opportunity to dispute the applicability 
of the order's prohibition within the con
text of a given factual situation. S.ee 

Willie Samuel RIVERS, Appellant, 
v. 

UNITED STATES of America, 
Appellee. 
No. 25549. 

United States Court of Appeals 
Fifth Circuit. 
Sept. 16, 1968. 

The United States District Court for 
the Middle District of Georgia, J. Robert 
Elliott, J., found defendant guilty of 
attempted robbery of rural mail carrier, 
and he appealed. The Court of Appeals, 
John R. Brown, Chief Judge, held that 
where significant amount of time had 
elapsed between time of assault and iden
tification and there was no emergency 
requiring that confrontation be had im
mediately, accused should have been 
warned of his right to counsel prior to 
confrontation, and absent intelligent 
waiver, evidence of identification should 
not have been admitted but that even 
though witness' testimony about hospital 
confrontation with accused was direct 
result of illegal lineup and government 
was therefore not entitled to opportunity 
to show that such testimony had an 
independent source, remand for improp
er admission of such testimony did not 
necessarily require new trial if trial 
judge, on reconsideration, could declare 
a belief that the error was harmless be
yond reasonable doubt and could satisfy 
himself that in-court identification-not 
testimonially related to occurrence of 
confrontation or as product thereof-was 
either harmless error or arrived at inde
pendent of primary illegality. 

Reversed and remanded. 

1. Criminal Law €=>1030(1) 
Generally courts are not disposed to 

consider errors which have not been 
brought properly to their attention, but 
reviewing court may carefully examine 

Jaffe, The Judicial Enforcement of Ad
ministratve Orders, 76 Harv.L.Rev. 865 
(1963). 


